








830 .E.2d 158, 172 (Mass. 2005)(recognizing preponderance ofevidence standard and noting that

"virtually all" other jurisdictions employ it),

Accordingly, far from "erod[ing] the presumption of innocence," the Act adheres strictly to

the established elements of forfeiture by wrongdoing.

3. Forfeiture by wrongdoing docs not require the defendant to act
exclusively for purposes of subverting legal process.

Next, defendant argues that the Act is unconstitutional because it does not limit its

application to cases in which making the witness unavailable was the defendant's "sole motivation. Of

Def. Mot. at 25-26. But defendant marshals no authority for the proposition that he cannot have

multiple motives when forfeiting his confrontation right, so long as preventing testimony is among

them. And for good reason, for all of the authority is to the contrary. The Illinois Supreme Court

requires only that the defendant was motivated "at least in part by an intent to interfere with or

impede the process ofa trial." Stech/y, 225 B1.2d at 272 (plurality op.) (emphasis added); see a/so

United States v. Dhinsa, 243 F.3d 635, 654 (2d Cir. 2001) ("The government need not, however,

show that the defendant's sole motivation was to procure the declarant's absence; rather. it need only

show that the defendant 'was motivated in part by a desire to silence the witness."') (emphasis in

original) (quoting United States v. Houlihan, 92 F.3d 1271, 1279 (1st Cir. 1996». lodeed, a

forfeiture rule that did not allow for mixed motivations would yield bizarre results. A defendant who

murdered a witness solely to silence her would forfeit the confrontation right, but a defendant who

murdered a witness both to silence her and to exact revenge would not forfeit that right. Such an

approach defies both Illinois Supreme Court precedent and common sense.
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4. The Act actually affords protections to defendants beyond what tbe
Confrontation Clause requires.

Finally, defendant claims that the Act violates the Confrontation Clause because, in addition

to its other criteria, it requires judges to find "sufficient safeguards of reliability" before admitting

hearsay evidence. Def. Mol. at 15-16 (citing 725 !LeS 5/115-10.6(e)(2». But this argument is

premised upon a fundamental misreading ofCrawford, and it ignores that the "sufficient safeguards"

requirement provides an additional protection to defendants that the Constitution does not demand.

Under Crawford and its progeny. admission of testimonial hearsay not subject to cross-

examination always offends the Confrontation Clause - whether or not it is reliable - unless it

falls within an exception like forfeiture by wrongdoing. 541 U.S. at 62. Accordingly, Crawford

prohibits laws that admit such hearsay solely because it is reliable; reliable or not, it must satisfy an

exception. But once testimonial hearsay does qualify for an exception, the Sixth Amendment does

not stop States from also requiring the testimony to possess traditional indicia of reliability. This

is all that the Act's "sufficient safeguards" language does, and States are always free to provide

protections beyond the constitutional minima. See, e.g., Cooper v. California, 386 U.S. 58, 62

(l967).

In sum, the Act is entirely consistent with the forfeiture-by-wrongdoing exception and

therefore does not offend the Sixth Amendment.
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CONCLUSION

The People respectfully request that this Court deny defendant's motion to declare 725 [LeS

5/115-10.6 unconstitutional.
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